increasingly serious violations or operator behavior." Nacco, slip op,
at 5, quoting Cement Division. National Gypsum Co., 3 FMSHRG 822, 828
(April 1981). We held;

The threat of th[e] "chain" of citations and orders
under section 104(d) provides a powerful incentive
for the operator to exercise special vigilance in
health and safety matters because it is the conduct
of the operator that triggers section 104(d)
sanctions> not the coincidental timing of an
inspection with the occurrence of a violation.
Indeed, Congress viewed section 104(d) as a key
element in the overall attempt to improve health and
safety practices in the mining industry, ...  To
read out of the Act the protections and incentives
of section 104(d) because an inspector is not
physically present to observe a violation while it
is occurring distorts the focus and blunts the
effectiveness of section 104(d).  We discern no
warrant for such a formalistic approach.

Throughout section 104(d), enforcement
consistently linked to the inspector's
that a violation has resulted from the
unwarrantable failure to comply with a
standard, The focus in section 104(d)
upon the p_p_erat_or_'_s[ conduct, in failing
with the cited mandatory standard, not
current detection and existence of the

action is
determination
operator's
mandatory

is constantly
to comply
upon the
violation.

Slip op, at 6 (citations omittedj emphasis in original).

t,

In addition, we rejected the suggestion that Congress   intended to
distinguish between enforcement actions based upon an inspection and
those based upon an investigation,  and held that inclusion of the terms
"inspection or investigation"  in section 104(a) as compared to use of
the term "inspection"  alone in section 104(d) was without legal
significance regarding enforcement pursuant to section Z04(d).    Slip op,
at 7-8.     We based this conclusion upon the fact that the terms are not
defined  in the Mine Act,   and that "common usage does not  limit the
meaning of   inspection1  to an observation of presently existing circum-
stances nor restrict the meaning of  'investigation1   to an inquiry into
past events."    Slip op. at 8,    The varied use of these terms within the
Act and  its  legislative history also support this conclusion.     Slip op.
at 8-9.

Although the present case involves orders  issued pursuant to
section 104(d)(l), whereas Nacco  involved a citation  issued pursuant  to
that section,   for the reasons stated in Nacco,  we hold that orders
issued under  section  104(d)(l)  can also be based upon prior violations
not observed by the inspector at the time of occurrence.     In another
case decided today, we have reached an identical conclusion.     White
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